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Document # 1 


COMPLAINT 
(Filed Feb, 13, 1975) 


Plaintiff, by his attorney, alleges upon information 
and belief except as to paragraph 1 which Plaintiff alleges upon 
knowledge 

l. Plaintiff LUIS M, GRULLON (Luis) is a legal permanent 
resident of the United States. His Alien Registration number 
is A 30 154 112, Grullon's address is 46 Varet Street, Brooklyn, 
New York 11206, 

2. Defendant Henry A. Kissinger is Secretary of State 
of the United States and he is charged with the administration 
and enforcement of the immigration and nationality laws of the 
United States, 

3. Defendant JULIO ARIAS is Director of the Visa Office 
in the Department of State of the United States. The Visa Office 
Supervises and controls the visa issuing procedures of American 
Consulates abroad. The Visa Office's interpretation of the law 
is binding on Consular officers. 

4, Defendant EVELYN A, WYTHE is a Vice Consul of the 
United States at Santo Domingo, Dominican Republic. Defendant 
Wythe is also charged with the issuance of immigrant visas at 
that consular post. 

5. This is an action for a declaratory judgment pur- 
suant to 23 U.S.C. Sections 2201 and 2202 to declare (a) that 
LUIS M,. GRULLON is the son of MARTIN GRULLON (b) that Section 
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101(b)(1)(D) of the Immigration and Nationality Act of 1952, 
8 U.S.C. Sec. 1101(b)(1)(D) 1s unconstitutional inasmuch as it 
favors mothers over fathers. 

6.(a) On February 20, 1974 defendant Evelyn A. Wythe 
denied an immigrant visa to GRULLON's father, Martin on the 
alleged ground that Martin is not Luis! father; Exhibit 'A! 

(>) In truth and in fact, Martin had legitimated 
Iuis as his son at the time of Luis' birth in the Dominican 
Republic. Such legitimation was made pursuant to Law 9385 of 
'B! 

7.(a) Defendant Evelyn A. Wythe is, or should be bound 
by the customs and usages of international comity to give effect 
to the laws of the Dominican Republic when making her decisions 
whether or not to issue an immigrant visa pursuant to Sec, 221 
of the Immigration and Nationality Act of 1952; 

(b) Defendant Wythe has failed to do so when con- 
sidering the immigrant visa application of Iuis' father, Martin, 


(c) Defendant Wythe has failed to seek ané obtain 


from defendant ARIAS rulings on the law applicable to the Immigrant 


visa application of Martin, Luis! father, 

8.(a) No review of defendant Wythe's decision is or 
could be had before the Visa Office of the Department of State of 
the United States, or before any other agency superior to defen- 
dant Wythe; 

(bo) Any attempt to have defendants Henry A, Kissinger 
and Julio Arias review the action of defendant Wythe would be 


futile and to no avail. 

WHEREFORE plaintiff demands: 

A. Judgment declaring that plaintiff LUIS M. GRULLON 
is the legitimated son of MARTIN GRULLON, 


B. Judgment declaring that Sec. 101(b)(1)(D) is 


unconstitutional to the extent that it prohibits the conferring 
of immigration benefits by plaintiff LUIS M, GRULLON upon his 
father MARTIN GRULLON. 

C. Judgment commanding defendant Evelyn A. Wythe to 
process the Immigrant visa application of Martin Grullon upon 
the basis of the judgment sought under (B). 

D. Judgment for such other and further relief as to 
the Court may seem just and proper including the award of the 


costs and disbursements of this action, 


CRULLON, Martin 


CONSULAR SECTION 
Santo Domingo, Dominican Republic 


ee February 20, 1974 eae ae 
(date) 


This office regrets to inform you that it is unable to issue a visa 
to you because you have been found ing le to receive a visa under 
the following section(s) of the Immier m and Nationality Act, as 
amended: 


/ / Section 212 (a) (14) which prohibits the issuance of a visa 

to anyone who wants to work in the Uaited 
States aad is not excempt of the Labor 
certification requirements under this 
section, or don't have a labor certification 
approved by the Department of Later of the 
United States, 


Your son, who is 
petitioning for you, 
is not legitimate. 


2 Section 212 (a) (15) which prohibits the issuance of a vis 


a to 
anyone likely to become a public charge 


we 


/ / Section 221 (gz) which prohibits the issuance of a visa to 
anyone whose application does not comply 
with the provisions of the Immigration and 
Nationality Act or regulations issued 
pursuant thereto. 


/ / Section 


Further consideration will, however, be Siven to your visa applicatioa 


if you obtain and present to this office the following: 


If there are items indicated above, you should present them before the last 
working day of this month. If you are unable to present 

aditional documentation during this month, please see back of this 

forward them to this Embassy as soon as you have the 

the.missing ones. 


The Embassy will keep your application open for a period of 120 days. 
If you do not get your visa within this period, will be necessary for you 
the fill another application aad pay another fee, 


Very truly yours, 
EVELYN A WYTHE 


Americana Consul 


Form FS-290A 
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ra recibir una visa bajo ra 
cién y Na cionalidad marcaca(s) abaj 


ajo 
Yi Secci6n 212 (a) (14) que evehtbe expedir una «isa de resi- 


e. 3 fo dencia a toda persona que aiense tra- 
we Aryo gus bajar en los Estados Unidos y no esté 
pi ravG vo es exento ce los requisitos de la certi- 
\ _ficacién ce trabajo de esta seccién, 
(s9 ih'me ni tenga una certificacién de trabajo 
aprobada por el Departamento de Trabajo 
de los Estacos Unidos. 


//  Seccién 212 (a) (15) 


3 
en carga “panies 


que pronibe expedir una visa a toda 
persona cuya soli ey no cumpla con 
las disposiciones del Acto de inmigra- 
cidn y Nacionslidad a ios Estados 
Unicos o regulaciones hechas de acuereo 
é1 mismo. 


_Sece i6n 221) 9) 


rgo, nuev4 consideracidén se 
G obtiene y presenta a esta o 


le 
rie 

Si algo le ha sido requerido en el pérrafo anterior, debe presen- 
tarlo a esta oficina a més tardar el filtiro ata laborable ce este 
mas. Sino le es posible presentar 2 esta oficina la doc: imenta- 
cién adicional durante este mes, véa la parte etras de este aviso 


y enviclo e este Embajacda tan pronto tenga los documentos adicio- 
nales o que le faltaron en su poder. 


reservard su solicitud abierta 


is obtiene su visa dentro de este 
y Ppague una nueva solicitud. 
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ERANSLALION FROM SANT 


COAT OF ARMS 


Dominican Republic 
: Office of the Civil Registrar 


No. &1 Second Circumscriptioa 


ENIO 2AFAEL PEREZ ROMERO: Civil Registrar of the Second Mi tr Higa 
4 a ° 

of the Municipality of Moca, Province Esp aillat, Dominican Republi 

CaRTIPIES: that ia the archives in his custody, in the bock No, ahs 


of year 1946 for birth records, there is an entry registered with the 
No.349, Folio No. 149 which states thar 


"In the city»of Moca, Dominicana Republic, on May 22, 1946. 
Before me Luis Rodriguez, Civil Registrar of the comnz munity of 
Moca there appeared Mr. Martin Crullon, 21 years of age, farmer, 
domiciled in Villa Trina, and declared to me said declarant 

that on March 10, 1946 — was bora in Villa Trina, sectioa of 
this community, at eleven o'clock P.M., a boy child, to whom 

has been given the name LUIS MANUEL, natural son of the ajiidiclacigeicd 


Grullon, who acknowledze hin and Mrs. Ramona Torres. 18 year 
> o ? > 


‘ of age, homemaker, domiciled in Villa Trina, I attest; Luis 
Rodriguet, Civil Regletrar ."2s-n- wesnensacmuowdwonacans we--------- 
The present certification is issued at the request of the ere 
party in the city o£ ifoca, principal municipality of the Pronvine 
Espaillat, Dominican Republic, on PELL DT, LO PA meron win weer nen moments diteak 


(signed) Enio Rafael Perez Romero 
Civil Registrar 
of the Second Circunscriptioa 


Internal Revenue Stamp(2 “ne istry, aida D.R. 
1177 DR$1.00 9-4-74 E.R.PLR. 
58711 DR$O.50 9-4-74 E RPK. 
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Document # 2 


ANSWER 
(Filed May 14, 1975) 


The defendants, by and through their attorney David 
G. Trager, United States Attorney, Eastern District of New York, 
answering plaintiff's complaint upon information and helief, 
allege as follows: 

FIRST: Admit the allegations contained in the first 
sentence of paragraph 3, and paragrenhs 4, 6(a) and 8 of the 
complaint. 

SECOND: Deny the allegations contained in paragraphs 
6(b), 7(b), and 7(c) of the complaint, 

THIRD: Answering the allegations contained in para- 
graph 2 of the complaint, deny that defendant Kissinger is charged 
with the administration and enforcement of the law as relates to 
the granting of visas. 

FOURTH: Answering the allegations contained in the 
second and third sentences in paragraph 3 of the complaint, deny 
that the Visa Office controls the visa issuing procedures of 
American Consulates abroad and that Consular officers are legally 
bound by the visa office's interpretations of the law. 

FIFTH: The allegations set forth in paragraph 5 of 
the complaint set forth matters of law that are respectfully 
referred to the court, Insofar as the allegations therein are 
neant to set forth substantive claims, defendants deny knowledge 
and information sufficient to form a belief as to the truth of the 


allegations contained in paragraph 5(a) and deny the allegations 


~Ba~ 


in paragraph 5(b) of the complaint. 
SIXTH: Answering the allegations contained in paragraph 
7(a) of the complaint, defendants allege that the decision of 
the Consul was consistent with the applicable laws of the Domini- 
can Republic. 
AS AND FOR A FIRST COMPLETE 
AND SEPARATE DEFENSE, 
DEFENDANTS ALLEGE 
SEVENTH: The court lacks jurisdiction over the subject 
matter of this action. 
AS AND FOR A SECOND COMPLETE 


AND SEPARATE DEFENSE, DEFENDANTS 
ALLEGE 


EIGHTH: The complaint. fails to state a claim upon 
which relief can be granted. 
AND FOR A THIRD COMPLETE AND 


SEPARATE DEFENSE, DEFENDANTS 
ALLEGE 


NINTH: The decision of the United States Consul for 
the Dominican Republic to deny a visa to LUIS M, GRULLON was 
neither arbitrary nor capricious, and was supported by the law 
and by substantial evidence, 

WHEREFORE, defendants pray that plaintiff's complaint 
be dismissed and that they be awarded costs and expenses of this 


action, 


Document # 3 

DEFENDANT'S REQUEST FOR ADMISSION OF FACTS 

(Filed July 15, 1975) 

Defendants hereby request the plaintiff, within 30 
days after service of this request, to admit, for the purpgse 
of this action only, the truth of the following facts: 

1. Plaintiff Louis M. Grullon was born on or about 
March 10, 1946, 

2. Plaintiff's mother was Ramona Torres. 

3. Plaintiff's father was Martin Grullon. 

4, At the time of pisiaeurr’s birth, his mother and 
father were not married to each other. 

5. On or about May 22, 1946 Martin Grullon "recognized" 
or "legitimated", as the case may be, the plaintiff pursuant to 
Law 985 of the Dominican Republic. 

6. On or about December 8, £954, Martin Grullon married 
Ercida Almonte, 

7. At no time has Martin Grullon, the plaintiff's 
‘father, ever been married to the plaintiff's mother, 

8. On or about February 20, 1974 Martin Grulion was 
refused an immigrant visa on the ground that his resident son, 
plaintiff herein, was never legitimated, that therefore Martin 
Grullon is ..it the "father" of the plaintiff within the meaning 
of the Immigration and Naturalization Act, and that therefore 
Martin Grullon is not exempt from the labor certifivate require- 
ments of Section 212(a)(14) of the Immigration and Naturalization 


Act as the father of a lawful resident alien, 


Document # 4 


PLAINTIFF'S ANSWERS TO DEFENDANTS' REQUEST FOR ADMISSION OF PACTS 
(Filed July 31, 1975) 


Plaintiff, Louis M Grullon by his attorney, for his 
answers to Defendants' Request for Admission dated July 14, 1975: 

1. Admits that plaintiff was born on or about March 
10, 1946, 

2. Admits that the name of plaintiff's mother is 


Ramona Torres, 


3. Admits that the name of plaintiff's father is 


Martin Grulion,. 

4, Admits that plaintiff's father and mother were not 
married to each other at the time of plaintiff's birth. 

5. Admits that on or about May 22, 1946, Martin Grullion, 
plaintiff's father, declared the birth of plaintiff and recognized 
him as his natural son. A copy of such birth certificate is 
attached hereto as Exhibit 'A', 

6. Admits that on or about December 8, 1954 Martin 
Grullon married Ercida Almonte. A copy of such marriage certi- 
ficate is attached hereto as Exhibit 'B', 

7. Admits that Martin Grullon, plaintiff's father, 
has never married to Ramona Torres, plaintiff's mother, 

8. Admits only that on or about February 20, 1974 
Martin Grullon, plaintiff's father, was refused an immigrant 
visa by defendant Evelyn A, Wythe, a Vice Consul of the United 
States of America at Santo Domingo, Dominican Republic by means 


of a letter dated February 20, 1974 (a copy of which is attached 
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P as Exhibit 'C', with translation” but dentes each and every other 


statement made in such request numbered (8) 
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FERNANDO CAMBERO MOYA;: Oficial del Estado Civil del Municinvio de 


Sdachez Provincia: de Samand Repiiblica Dominidana. CERTIFICA: que 
en los archivos'a su cargo existe una partvida regsfistrada con el 
No. ll Libro No. 19 Dolio # 191, de la cual se extraen los datos 
Siguientes:-— - 

A t 

No.ll-Acta Matrimonial de los SeHores MARTIN GRULLON, Cédula 
No.20368-54 Sello # 2113799,y ERCIDA ALMONTE?Menor, En la Pa-. 
rroguia de Nuestra Sefiora del Rosario de Sdnchez.R.D. Diocesis 
dela Vega.R.D.El dia 8 del mes de Diciembre de mil novecientos 
54,. previa instruccidén de expediente y cumplidos los requisitos 
Candénicos y legales; el Infrascrito presencié y bendijo el Ma - 
trimonio que contrajeron "In Facie EeclesialY® los Sefiores MARTIN 
GRULLON, nacido en Moca aio mil novecientos 27,hijo natural del 
Sefor Martin Morillo(Finado) y de Andrea Grullon,soltera domici- 
liada en Majagual Adentro y la Sefiorita ZRCIDA ALMONTE ,nacida en 
Moca el dia l'del mes de Diciembre del afio mil novecientos 39,de 
estado soltera,domiciliada en Las Majaguas,hija legftima de Pe - 
dro Maria Almonte y Felicia Amalia Diaz. Fueron vestigos de este 
acto Matrimonial los Sefiores Pedro Almonte y Eduardo Berroa; 
Permiso Pedro Maria Almonte Céd-2707-54 Sello #2050305.-Firmaron 
Martin Grullon y Ercida Almonte.— Parroco Bernardo Ruel.M.S.C. 
Carlos Guillermo Gabréel.. Oficial del Estado Civil. 


Y a pedimento de parte interesad: expido firma y sella el Infrascrito 
aa la ciudad de Sd4nchez Provincia de Samand Repiblica Dominicana,4 los 
Veinte y Ocho (28) dias del mes de Junio del afio mil novecientos Seten- 
titres (1973) _ he 

Sello de R.I. - ,Sello de-B.I. | 
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Document # 5 
PLAINTIFI''S REQUEST FOR ADMISSION OF FACTS 
(Filed August 5, 1975) 

Pursuant to Rule 36, F.R. Civ. P., plaintiff by his 
attorney hereby requests that the defendants admit, within 30 
days from the date hereof, that the herein listed documents are 
genuine and that the matters therein stated are true: 

1. Law No. 985 published September 5, 1945 in the 
official Gazette of the Dominican Republic, Substituting Law No. 357. 

2. Journal of the Senate of the Dominican Republic 
dated August 29, 1945, 

3. Journal of the House of Representatives of the 
Dominican Republic cated August 16 - 30, 1945, 

4, Law No. 357, published November 2, 1940 substituting 
for Law No. 121, 

5. Journal of the House of Representatives of the 
Dominican Republic, dated October 23, 1940, 

6, Report of the Permanent Commission of Justice of the 
Senate of the Dominican Republic dated October 17, 1940. 

7. Law No, 121 published May 27, 1939. 

| 8, Journal of the House of Representatives dated May 

25, 1939. 

9. Journal of the Ordinary Session of the Senate of the 
Dominican Republic of May 22, 1939. 


10, Judgment dated March 26, 1955 of the Supreme Court 


of the Dominican Republic in Brea v. Correa, 


ll, Legal Vocabulary. 


Document # 6 


PLAINTIFF'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 
PLAINTIFF'S RULE 9(g) STATEMENT 
a (Filed April 29, 19756) 

PLEASE TAKE NOTICE that at 10:00 A.M. on May 17, 1976, 
plaintiff, by his attorney, move this Court (the Honorable Orrin 
G. Judd, U.S.D.J.), pursuant to Rule 56, F.R. Civ. P., for summary 
Judgment in plaintiff's favor on the ground that there are no 


triable issues of material fact and that plaintiff is entitled 


to judgment as a matter of law. 


1. Plaintiff Luis M. Grullon, was born on or about 
March 10, 1946, 

2. The name of plaintiff's mother is RAMONA TORRES 
and the name of plaintiff's father is MARTIN GRULLON, Plaintiff's 
mother and father were never married to each other. 

3. Plaintiff's mother and father were free to marry 
each other at the time of plaintiff's birth. Exhibit 'A' is the 
original of an affidavit with translation sworn to by Florentina 
Torres, a/k/a RAMONA TORRES, plaintiff's mother, 

4, On or about May 22, 1946, Martin Grullon, plaintiff's 
father, declared plaint‘ff's birth and recognized him as his 


natural son pursuant to Law 985 of the Dominican Republic. 
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HENRY A, KISSINGER, et al 


Defendants 


UNITED STATES CONSULATE 
, SANTO DOMINGO, DOMINICAN REPUBLIC ) 


FLORENTINA TORRES, actualmente residiendo — 
en Calle Rafael J, Castillo No. 171, Santo Domingo, Republica Dominicana, sien) 


' do debidamente jursda, declara y dice: 


| 
Yo soy la madre de LUIS M. GRULION, quien es | 
residente legal de ios Estados Unidos de America y cuyo numero de extranjeria | 


Segun eStoy informada es A30 154 112. 


Cuando mi hijo Luis M. Grullon nacio el 10 


. Martin Grullon. Yo vivi con el mas de diez anos y procreamos en ‘total cuatro - 
| hijos: Luis, Antonia, Jose y Sinencio, Nunca celebramos un matrimonio for- 
‘ mal. 


Martin Grullon, su padre, le declaro el na- 


cimiento de Luis Manuel al Oficial Civil y cuando lo hizo el Oficial Civil, 


: de Marzo de 1946 yo estaba soltera y libre para hacer matrimonio con su padre 
) 


el cometio un error indicando mi primer nombre como Ramona en vez de Plorentina 


No se como se cometio este error porque toda mi familia en toda mi vida me 


apodan "Melliza", Este error ha sido corregido en el ano 1975 ante el beter 


Civil, 
Hago esta declaracion a solicitud de mi hijo | 


‘. luis para establecer que mi estado civil era de soltera cuando el nacio, 
Demlaican Repobiie 


Fal a . ‘ me 
corn pinnkinny [pay 
City ‘of Ree Domiago de Garssfa ; 
Excbassy of the United States | : 
af Anza, 5 4 r 


. * 
4 * 


aay EN 
Subscribed and sworn totbefore me this 6th day BPE ‘INA TORRES. 


April, 1976. 


‘etek of the Unite 


i 


LIS M. GRULLON, 


V. #2 C223 


HeENAY A. KISSLUGER, et al 


UNI 
SANT 


D> STATES CONSULATE ) ss.: 
TO DOMINGO, DOWINICAN REPUBLIC) 


WTINA TORRE 


m 
a 
Street, being duly sworn, 


“ 
; 
re 
i? 
2 
5 

= 


Ia 
lesal resident of the United Sta 
ion No., as I am informed, is A3 


m tne mother of LUIS M. GRULLON, 
-es of America and wnose Alien 


When my son, Luis M. Grullon, was 


gle and wt liberty to marry his father, 
Martin Grullon. I lived with him for more than 10 years and we had, 
t 1 


in total, four children: Luis, Antonia,,Jose and Sinencio, We never 
had a formal marriage ceremony. 

. Martin Grullon, his father, deciared 
the birth of Luis Manuel 1 Clerk and when ti C 


i before the Civi re Civil Clerk 
entered it, he made a mistake,indicating my name as Ramona instead of 
sitina. I do-net know how he made this mistake, because my entire 
y, @All my life, called me by the nickname of "Mellizca’. This 


me ~~ 
1as been corrected ia 1°75, befere tne Civil Clerk. 
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ro 
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Oo FF. 
“ 
x 


am making this statement at the 
blish that my civil status was 


request of my son Luis in order to es 
. Single when he was born, 


Stanp: s/Fiorznatina Torres. 

Dominican Rep. 

National District 

City of Sto. Domingo de Guzman TK ATA RELDOLK 

Embassy of the United States Voereny, THAT | AS! atl ExezRigNeso 
of America 


is rae tc Pes 
Veites fl COMPLETELY 


Suoscribed and sworn to before me this Gth day of sean SITE 


s,H.H. Buzbee siexca: A's Tg Relctock. 
Consul of the U.S.A. 
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‘ Document # 7 
DEFENDANT'S NOTICE OF MOTION FOR SUMMARY JUDGMENT 
(Filed June 4, 1976) 
SIR 
PLEASE TAKE NOTICE that at 10:00 A.M. on June 
4, 1976, defendant will move this Court (the Honorable Orrin 
G. Judd, U.S.D.J.), pursuant to Rule 56, F.R. Civ. P., for 
summary judgment in defendant's favor on the ground that there 
are no triable issues of material fact and that defendant is 


entitled to judgment"as a matter of law. 
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Document # 8 


i 
i DEFENDANT'S RULE 9(¢) STATEMENT 
(Filed June 4, 1976) 
Defendant coritends that the following are material 
facts as to which there is no genuine issue to be tried, 
ie Pleineifr, hats M, Grullon, was over the age of 
twenty-one at the time of Martin Grullon's petition for a visa, 
2. Plaintiff was married at the time of Martin Grullon's 
: petition for a visa. 
3. On February 20, 1974, Martin Grullon's petition 
» for a visa was deniea vy the American Jonsul in the Dominican 
Republic, . 
5 
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Document # 9 
DEFENDANT'S COUNTER STATEMENT TO PLAINTIFF'S RULE 9(¢) STATEMENT 
(Filed June 4, 1976) 
Defendant contends that the following is a material 
fact to which there exists a genuine issue to be tried: 
Plaintiff has not demonstrated that he was in his father's 
custody at the time of acknowledgment. This requirement is a 
Sine qua non for legitimation pursuant to 8 U.S.C. Sec. 


1101(b)(1){c). 


Document # 10 


MEMORANDUM AND ORDER BY PRATT, J., GRANTING DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT AND 
DENYING PLAINTIF&'S MOTION FOR SUMMARY JUDGMENT 


(Dated July 20, 1976 and filed July 21, 1976) 


Plaintiff, a legal permanént resident of the United 
States, brought this action to further the efforts of his natu- 


ral father, Martin Grullon, to obtain an immigrant visa. Martin's 


application was denied on February 20, 1974 by defendant Wythe, 


acting as Vice-Consul of the United States at Santo Domingo, 


Dominican Republic. The stated reason for denial was: "Your son, 


who is petitioning for you, is not legitimate." 


Both sides have moved for summary judgment, and there 


appears to be only one disputed fact issue -- in 1946 when Martin 


formally acknowledged Luis as his son, was Luis in Martin's cus- 


tody? 


In view of the disposition below, however, an answer to 


this dispute is immaterial, so that Summary judgment is appropriate : 


here, 


Luis was born in the Dominican Republic on March 10, 


1946, Although his mother, Ramona Torres, never married Luis! 


father, Martin Grullon, at the time of Luis! birth they were 


free to marry each other. Martin and Ramona had other children, 


but in 1954, Martin married Ercida Almonte. 


Within two weeks of Luis' birth, Martin, by formal 


instrument, acknowledged Luis as his son, a procedure claimed 


by Luis in this action to constitute legitimation under Law 985 


of the Dominican Republic. Notwithstanding. that acknowledgment, 
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defendant Vice-Consul refused Martin's visa on the ground that 
Luis was not the legitimate son of Martin. 

The object of this action, which has been brought by 
Luis, the son, is to require the Vice-Consul to issue a visa to 
Martin, the father, Plaintiff's claims ov the merits are (1) 
the Vice-Consul's determination that Luis was not the legitimate 
son of Martin was the result of an erroneous interpretation and 
application of the Immigration and Nationality Act and of Law 985 
of the Dominican Republic, and (2) even if the Vice-Consul's 
determination of illegitimacy was correct, refusal of a visa on 
that ground is an unconstitutional sex discrimation, since the 
uaderlying statute (8 U.S.C. See. 1101(b)(1)(D) invidiously favors 
mothers over fathers. 

In opposition, the Government contends: (1) the Court 
may not review the Vice-Consul's denial of the visa; (2) the de- 
termination of illegitimacy was correct; and (3) the underlying 
statute is constitutional. 

In Kleindienst v. Mandell, 408 U.S. 753 (1972), the 
Supreme Court reviewed again the extent of judicial review which 
may be applied in the immigration area. After reviewing some of 
the applicable history and pointing out the pecultarly political 
nature of problems pertaining to the entry of aliens, the majority 


concluded: 


"In summary, plenary congressional 
power to make policies and rules for ex- 
clusion of aliens has long been firmly estab- 
lished. In the case of an alien excludable 
under Sec. 212(a)(28), Congress has delegated 


conditional exercise of this power to the 

Executive, We hold that when the Executive 

exercises this power negatively on the basis 

of a facially legitimate anda bona fide 

reason, the courts will neither look behind 

the exereise of that discretion, nor test it 

by balancing its justification against the 

first amendment interests of those who seek 

personal communication with the applicant." 

(408 U.S. at pp. 769-770), 

In Mandell, review of the Government action had 
been sought directly by the visa applicant jointly with legal 
residents who sought Mandell's temporary presence in this country. 
Governmental exclusion of Mandell was challenged on the ground 
that it restricted the co-plaintiffs!' first amendment rights to 
confer with Mandell, 

Plaintiff here seeks to distinguish Kleindienst v. 
Mandell, supra, on the ground that he is not reviewing consular 
action, but seeks merely a preliminary declaration of ilartints 
immigrant status. Plaintiff claims that jurisdiction lies under 
Sec, 279 of the Immigration and Nationality Act of 1952. 8 U,S.c. 
Sec, 1329, Similar attempts to obtain judicial review sof the de- 
nial of a visa under Sec, 279 have been rejected recently in 
Diaz v, Kissinger, F.2d » decided 4/14/75, case # 899, 
CA 2; DePena v. Kissinger ** F, Supp. » SDNY 3/2/76: ana 


Burrafato v. Department of State, 523 F.2d 554 {CA 2, 1975). 
406 F, Supp. 162 (EDNY 1975), in which a three judge district 
court found jurisdiction under Sec, 279, pointing out that the 


petition there had not been an application for a visa, but for 


a preliminary declaration of immigrant status. The Court there 
stated: 
"We will not extend consular non- 
reviewability, insofar as that rule has 

been recognized, beyond the actual grant 

or denial of a visa. This is predicated 

upon our reluctance to insulate entirely 

the action of any public official from 

judicial scrutiny, and thereby foreclose 

a group of plaintiffs from Seeking relief 

in the courts." (406 RF, Supp, at P. 165) 

I cannot agree with plaintiff that the action here 
can be maintained under a theory of preliminary declaration of 
immigrant status. In the first place, the complaint alleges denial 
of the visa to Martin, and a copy of the denial was annexed to 
the complaint. The prayer for relief seeks a declaration that 
the consul's determination of legitimacy was erroneous, or that 
the legitimacy standard is unconstitutional. In addition, plain- 
tiff, in effect, demands a Judgment directing issuance of the 
visa. In short, although the action has been brought by the 
resident son, its purpose and intent Clearly and solely is to 


compel issuance of a visa to the non-resident father, 


Furthermore, the Court has considerable doubt as to- 
the validity of the distinction drawn by the Court in Fiallo, 
That Court's "reluctance to insulate entirely the action of any 
public official from judicial scrutiny" is shared by this Court 
and, indeed, by practically every Court which has considered the 
immunity apparently granted to consular officials from review of 


their visa denials. Nevertheless, the status which plaintiff 


seeks to have declared is the key element in whether his father's 


visa should or should not be granted, Moreover, the visa for 
which plaintiff claims to seek a "preliminary" declaration of 
Status, has already been denied on the basis of the consul's own 
determination of status. No independent reason for determining 
that status has been offered, Finally, the Second Circuit's 
decision in Gomez v. Kissinger, Supra, seems dispositive here, 
In that case, plaintiff sought, among other things, what also 
appears to be a declaration of status, namely, that her marriage 
was valid. If so, then, she argued, the consul's denial of her 
husband's application for an immigrant visa on the basis of the 
invalidity of the marriage should be enjoined, The district court 
granted summary judgment for the defendants and dismissed the 
action, holding that the Court lacked "jurisdiction to review 
the acts of American consular officials abroad in determi ing 


whether or not to issue a visa." 


On appeal, the plaintiff there, as here, argued that 
Sec, 279 of the Immigration and Nationality Act of 1952 conferred 
‘jurisdiction. The Court affirmed the dismissal, stating that the 
prior decisions in Kleindienst v. Mandell, Supra; DePena v. Kissin- 
ger, supra and Burrafato v. U.S. Department of State, Supra pre- 
cluded any judicial review of the consular decision not to issue 
the visa. The Second Circuit expressly stated: "We reject the 


argument that Sec. 279 authorizes the sort of judicial interference 


in the visa-issuing process sought by plaintirr,” Significantly, 


for our purposes, that decision was handed down more than four 


months after the three judge court's decision in Fiallo v. Levi, 


Supra. 


In view of the foregoing, this Court is constrained 
to find that it lacks jurisdiction to review the consular act 
described in the complaint. Accordingly, no decision can be 
made on the substantive issues raised; defendants' motion for 
sunmary judgment is granted, and plaintiff's motion for summary 


judgment is denied, 


SO ORDERED, 


* 534 F.24 519 (C.A.2, 1976) 


** HOO F, Supp. 1182 (S.D.N.Y.; 1976) 


Document # 11 


NOTICE OF APPEAL 


(Filed Sept. 17, 197€) 

Notice is hereby given that plaintiff LUIS GRULLON 
hereby appeals to the United States Court of Appeals for the 
Second Circuit from Judge Pratt's Order, fileu July 2¢. 1976, 
dismissing the complaint herein and from the judgment entered 


thereon, filed July 22nd, 1976. 


